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PRHFACE

The Sea Grant Colleges Program was created
by Congress in 1966 to stimulate research.
inst ruct i on, and extension of knowledge of
mar ine resources in the United States. In 1969,
the Sea Grant Program was established at the
Uni vers it y of Miami.

The outstanding success of the Land Grant
Colleges Program, which in I.DO years has brought
the United States to its current superior
osition in agricultural production, was the
asis for the Sea Grant concept. This concept

has three objectives: to promote excell ence in
education and training, research, ard information
services in the University's discipl ines that
relate to the sea. The successfu~ accompl ishment
of these objectives will resul.t in material
coritributions to marine oriented iodustr ies and
will, in addition, protect and preserve the
envir onment for the enjoyment oF al.l people,

With these objectives, this series of Sea
Grant Technical bulTetins is intended to convey
useful research information t;o the marine
commuriiti.es interested in resource development.

While the responsibility for administr'ation
of the Sea Grant Program rests with the Department
of Commer:ce, the responsibility For financing the
rogram is shared by federal, industrial and
niversit of Miami contributions This study,

a Grant
iversityppof Miami Graduate Bohool SohoI arahip.
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I SCOPE

The thrust seaward in recent decades in the

guest for the non-living resources at the bottom of

the sea has been the subject of study by many

scholars and other observers.> This thrust raises

legal, pol it ical, economic, scient if ic and technical

problems. Obviously, there is an interrelationship
between and among these categories. Any attempt to

separate or isolate one category must be done with

the recognition that a successful isolation would

defeat the very attempt to which it relates. Saying
it another- way: the examiner. of one set of problems
must keep in mind the synergies of the interface of

all of them as well as the freeform changes

constantly taking place in these several areas.

With that recognition in mind, it is the purpose

of this study to examine the exploitation of minerals

lSee, for example,,E. Gullion  ed. !, Uses of The
! , 1-68 �968!: M. M ~ W. B !, !!
VuETic Order of the ceans, .�; Committee

ti !
o e n erna j.ona aw ssocxa j.on n cram e or,

u



on the Oute r Cont inental Shelf f rom a lawye r ' s

standpoint. Basic to this approach are the

questions:  a! What is the factual frame of

reference ? and  b! What is the law today?

Subsidiary notions are: the binding force of the law,

possi.ble sancti.ons for violation, how particular

decision-makers will react to certain factual

situations, and trends, probable and alternative.

The Size of the Arena

The first inquiry is directed toward delimiting

the thing that we call the Outer Continental Shelf.

I3iverse definitions appear in the law books. Under

the Outer Conti,nental Shelf Lands Act, the shelf

begins at the seaward limi t of state jurisdicti on.

States were granted. title to the seabed out to three

miles from the coastline  three marine leagues for the

Gulf of Mexico boundaries of Texas and Plorida! by

the Submerged Lands Act. This much is relatively

clear in the United States, even though litigation i.s

still pending wherein there are jurisdictional

boundary disputes between the United States and the

48 U. S, C. 51331.

43 U.S . C . 51801.



Atlantic and. Gulf Coast states.4 The outward extent

of the shelf is complicated, by several factors.

First, the Convention on the Continental Shelf,

a treaty to which the United States is a party,

defines the shelf, in terms of a depth contour

line  isobath! plus an exploitability factor .

This definition states t'hat the shelf' includes

'the seabed and subsoil of the submarine areas

ad.jacezt to the coast but outside the area of the

territorial sea, to a depth of 200 metres or, beyond

that limit, to where the d.epth of the superadjacent

waters admits of the exploitation of the natural

resources of the said. areas. The same rule applies

to the coasts of islands.~

Many people read many different things into

this definition. Some say that, as the state of the

Unj.ted States v. State of Maine, No. 35
original  U.S . Supreme Court, filed June, 1969, 395
U.S . 955!; kiere inafter cited as "Atlantic Shelf Case "!.

5Gonvention on the Continental Shelf, Art. 1,
adopted. by the United. Nations Conference on the Law of
the Sea, April 29 1958, 15 U.S.T. 471, T.I.A.S. 5578,
449 U.N.T.B. 	1  effective June 10i 1964, heveineftev
cited. as the '1958 Shelf Convention '! .

6 d

Id.



art advance.-, exploiter s can car ry their activities

out further and further into the abyssal deeps,

eventually reaching to or beyond t' he midline of the

ocean. Others feel. that the words ad jacent to tge

coast put some limit on the suhmar ine perambulations.

Added to such vague and shadowy notions are the

disputes among sincere scientific inguirers and the

lack of compr ehens i ve geological knowledge. 1O The

to explain certain phenomena observed in the physical

world. Beyond the shelf, the geologists speak of

the shelf edge", the "borderland, the continental

slope ', the bor der 1.and s1. ope, the cont inental

terrace, 'the continental r:ise, and, finally the

abyssal plain'.12 The abyssal plain is, of course,

~National Petroleum C uncial Petroleum Hesources
Under t e cean oor, ere dna er
cx e as ... e crt'!.

9 1958 Shelf Convention, Art.

1 K. Hmery, Geolo ical As ect
Sove ei nt in the aw o e ea

of Sea-Floor
exan er ed.

� ed. 1968!epar , u marine eo o

11 ld

difficulties of the scientific community are given

consideration by lawyers because the concept of a

continental shelf was an effort, in the first instance,



studded by islands, seamounts, ridges and plateaus,

while be in' d ented by deeps, t renche s, canyons, and

the like

These terms become irrelevant under the Shelf

Convention. The difficulties nf geologicaI. detection,

measurement and classification, with their attendant

semantic problems, are cast aside. Instead, we have

a 'continental srIe I f which m pht be ten miles across

or ten thousand miles across while the depth may be

200 meters or 2,000 meters.

Another d im d imens ion was recently supe r imposed

on this already foggy vista: the so-cadled

"moratorium reso.Lut ion" passed by a two-thirds

majority of.' the United Nations General Assembly on

December 1, 1969.1~ The background and purpose of
that singular effort would be the subject of a lengthy

study in geopolitics and could surely fill several

volumes. Br iefly, it seems that many states fear- that

the technologically advanced nations will advance

13 Id

A/G. I/L/ 4PO/Rev. l  December 1.', 1968!.



further and fur ther out on the shelf, and beyond.

This means that a majority of the members of the

United Nations  many grouped under the euphemisms of

underdeveloped., developing, or ' emerging ! have

decided to use their voting power to obstruct

proposals favored by the major powers. 4 good deal of

noise has ensued.

Numerous proposals have been made to appease

the fears and. demands of these countries. Without

detailing their differences and similarities, it can

be said tha. all such proposals envision a new legal

regime for .he sea bed. with payments of rents or

royalties, or both, into a fund which would be

apportioned according to some formula which would

favor the "underdeveloped " nations of the world.

This, then, is the frame of reference for the

December 1', 1969, moratorium resolution of the

Our Nati.on and the Sea 2 Plan for National
Action, e or o e ommj.ssj.on on are e czence

n sneer> an esourc s, ereipa ter
cj e as Goldie, Th C t t f D
Jones's Lo ed. Re ime

u sol, u, gers . ev ~



General Assembly. Beyond the somewhat dreary 1 ittle

gropings that it ref 1ects, the moratorium resolution

contains unfortunate phraseology. The resolution

calls for a halt in development of the Shelf beyond

the limits of national jurisdiction. In using

this phrase it throw's us right back to the Truman

Proclamation of 1945,16 which stated that:

"...the United States regards the natural
resources of the subsoil and sea bed of the
continental shelf beneath the high seas but
contiguous to the coasts of the United States
as appertaining to the United States<, s b'ect
to it urisdiction and control. ... mp asis
a e

Since it was the Truman Proclamation which

began to establish the cust'omary international law

that was codified by the Shelf Convention, 7 it

follows that the U. N. resolution's reference

to national jurisdiction is the same kind of'

jurisdiction referred to in the Tr uman

Proclamation. This being the case, a cogent

16Presidential Proclamation No. 2667, Sept. 28,
1945, 3 CFR. 1943-1948 Comp., 67: hereinafter cited
as the "Truman Proclamation '! .

Vol. 3, Panel Re orts of the Commission on
Marine Science n ineerin an esources ane

page �, eqp. a n.; erexna er cited
as a eI VIII Re ort ; North Sea Continental Shelf
Cases . . . , at 32-38.



argument could be made that the resolution has

little, if any, effect on the United States.

The � .erm, "Outer Continental Shelf or,

simply, shelf", is used herein with recognition

that there has been no precise definition, and,

further, that any attempt to achieve a precise

definition at this time .is merely an exercise in

futj.li.ty. 4 rather loose amalgam of the legal

 treaty! definition and the geological notions

of the continental terrace and the continental rise

will be u,sed, unless the context otherwise requires.

This is probably a servicable ~sage because j.t is as

broad as that advocated by all but the most extreme

ad.vocates of extending the shelf to some midline of

the oceans, No suggestions of policy as to the

desirability of a wid.e shelf versus a narrow shelf

are here intended. The examination of legal problems

simply would. not be complete if we covered only part

of the area about which substantial claims are being

mad.e ~

Because the shelf is generally thought of in

terms of a depth contour line, it is not ordinarily



defined in terms of distance from the coast line.

indeed, such a definition would be false, ab initio,

since lateral distance at the surface of the sea

bears no relation at all to the extent, composition,

gradient or depth of the seabed.

Traditionally, however, most of the people

concerned with the ocean were those who used its

surface: navies, merchant fleets, fishing fleets,

explorers and yachtsmen. lt was, of course, between,

among and because of such groups that the law of the

sea developed. Thus, the territorial. sea is defined

in terms of distance from shore  or a basel,ine!, but

includes sovereignty and ownership by the coastal

state over the seabed and subsoil.l~ Similar

assimilations of the seabed to the water column

have led to fusion and confusion of legal doctrines.

Freedom of the Sea ' is a cry heard in connection

wit'h continental shelf matters. But that grew up as

a navigation rule, not, for example, as an

oil-drilling rule.

l North Sea Continental Shelf Cases,�969!
I.C.J. J.
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E'articular z>ati.ons have made a variety of claims to

territorial seas, ranging from the traditional three

mile limit to the Latin Jboerican claims of up to 200

miles. Obviously, a claim of territorial

sovereignty includes a claim of exclusive competence

in the coastal state wit'h respect to the sea bed and

subsoil.

B. The Contents of the rena: The T es
o esources nvo ve

Petroleum and natural gas extraction from the

ocean floor is, of course, already in the zealm of

very big bu"iness. Latest estimates put the annual

vol~me at about five billion dollars. Hard20

minerals are known to exist', some in great

profusion. Manganese nodules, for example, occur2

over vast areas of the deep ocean floor and to some

4 Nh teman Di est of Int rnational Law, I,4-
35 �965!; ererna er ci e as j, eman r est !;
~N.P.C. II 11. Ppp I

~Ct, 121-122.

21 V. PcKelve and . a World Subsea Mineral

at;
and.
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extent on the shelf areas. Only minimal amounts

of these hard minerals have been taken up to the

present and none are yet commercially exploitable,

a1though efforts to d.evelop them are being mad.e.

Phosphorous nodules are in the same general category

except that they occur with less frequency. The

real problem of nodule exploitation is not so much

in the gathering. Suitable techniques for procuring

She nod.ules already exist, although they are probably

in their primitive stages and rapid. stri.des in the

relevant technology can be expected. Economically

sound. methods of breaking d.own the nodules into their

several component minerals  manganese, phosphorous,

copper, nick.el, tin, cobalt and others! are recpired..

The separation techniques heretofore developed are

too inefficient and, consequently, too expensive.

least one company is actively engaged. in the

22 ld

'-"Zd..

26Id.



nodule business. It is Deepsea Ventures, Inc., a

subsidiary of Tenneco. That company is operating a27

ship to gather the nodules and is building a pilot

plant for pr ocessing them. It apparently has

confidence that it has solved the processing problem

for it is actively pursuing the project.

It is estimated that twenty-three ships could

gather enough nodules to supply 9'. or more of the

world's needs of nickel. Add to this .the fact that

the nodules are apparently precipitating out of water

at a rate faster than world consumption of nickel and

one can see why there is tremendous potential in the

nodule industry. If cheap nickel  or other hard30

minerals! becomes available from nodules, land mines

would find it impossible to compete. Thus, there will

no doubt be opposition from the existing mining

companies and related interests  ~ abor, for one!.

Besides the technical and economic reasons which

27ld., at 18.

28 Id

29 Id

30Zd



restrict exploitation on the shelf, there i s another

element which counsels businessmen to cauti.on. It is

a composite of financial and legal considerations

which can, for convenience, be labelled 'fear of

instabi.lity ' or "lack of security." 4 business

corporation which explores for minerals and follows

with an exploitation facility has made an enormous

expenditure of shareholders' money before the fi.zst

dollar of return comes in. The risk of never finding

anything or, even if found, of not bringing in a

profitable operation, entails a real gamble. If

that risk is coupled with uncertainty as to whether

or not the exploiter will be allowed to keep the

fruits of his endeavors, there is a powerful

deterrent to exploration and exploitation.

C. The Actors in the Arena

It is easy to form a mental pi.cture of giant

oil rigs, operated. by enormous corporations,

penetrating the shelf areas of the world.. News

media and periodicals are laden with stories and

photographs. 'The picture would not be complete

without a conceptual vision of the si.phoning off of



vast profits by some vaguely amorphous group of

greedy capit,alists. The faIntly evil "pectre of

private profit is magnified by the stories of

cavalier d'sregard for public welfare in the

pollution of' the sea by dri11'ng operations or tankers,

Zven more s.inister is the not'on of a depletion

allowance ', whereby the fool-'sh politicians al1ow oil

companies an income t~x deduction for doing the very

thing which produ"es their profits, namely, the

production of oil and gas.

In addition to the corporate enterprises,

there are groups of corporations, or cartels, engaged

in cont inuirrg associat ions, as we' ll a.s joint ventures

for parCicu ar purposes,

But the pub". ic sector i= also very active on

the shelves of the world. Indeed, it was the public

sector which in 1945 began the chain of events which

established the shelf in legal contemplation  I,~e

Truman Prcclamation!.~~

'~B. Jennings, The L'mits of Continental Shelf
J risd ict ion: !'oriie Posse e m ica ~ons o e orth

J ~ Jo ~ 4!! IV
d as 'Jennings !



Under the Submerged Lands Act, states of the

United States are given competence over the shelf

out to the three mile limit  nine miles in the Gulf

of Mexico for Texas and Florida!. This competence88

can, of course, be shared by the state with its

local governmental units.

A vast array of agencies of the United. States

are concerned with shelf affairs. Congress and the

judiciary, no less than the administrative agencies,

have been e"fective in shaping the rules for the

shelf. Within the executive branch, the list is

long. The Department of the Interior and the Depart-

ment of the Army probably are the agencies which have

broadest ef;.ect on the shelf, although the State

Department, the Department of Justice, the Treasury

Department and the Coast Guard all have authority in

certain respects. Within some of the Departments

on thjs lis'., there are numerous bureaus, agencies,

commissions, services, boards, councils, committees,

and the like, which have an. impact on shelf affairs.

48 U.S.C. 3 1801 �958!.

CCMSER He ort, 228.

85Id



On the international level, conferences,

commi.tees and other organs of, or sponsored by, the

United Nations have shown interest in the Shelf.

The Shelf Convention of 1958 is, of course, the

landmark effort of the United Nations in this area.

More recent attempts to plan and actuate an

international regime beyond some yet-to-be-specified

limit, have met with no success.S6 The Seabed

Subcommittee ha been active in recent years, as was

the International I.aw Commissio~ in the L9.'Os, and

their d iscussions have attracted wide participation.

With its decisions in the Pn lo-Norwe ian Fisheries

Case and the North Sea Continental Shelf Cases, the

International Court of Justice has assumed status as

a major force with respect to Shelf problems in the

international arena.37 Even though the I.C.J. does

not acknowledge the rule of stare decisis it does

look to p' or cases for guidance.~~ Similarly, other

S~Panel VIII Report, VIII-17 to VIII-32.

~7North Sea Continental Shelf Cases, �969!
.C.J . '3: Fisheries Case  United Kingdom v. Norway,
196.l! I,C.J. LL6.

3~~ Id.



decision makers look at the I.C.Z. opinions with
89

respect.

At the regional level, about the only arrange-

ment with an appearance of a formal international

agreement is that of the "CEP" countries  Chile,

Ecuador and Peru!. These three countries signed the

"Declaration of Santiago on the Maritime Zone" in

August, 195~. This Declaration of Santiago

proclaimed a two hund,red mile zone of 'exclusive

sovereignty and. jurisdiction adjacent to their

respective coasts.' 40

Other than in the U.N. Moratorium Resolution

referred. to in Part IA, supra, there have been no

d.iscernable groupings of states for concerted. action,

either formal or informal, on the shelf. 41

~rennin s, 820, 882.

Nhitemen Di est, 69.

41p~p.c. R t, App d' F.



I.I THE INTERESTS OR NEEDS SOUGHT

TO BE ADVANCED

curious set of semantic gyrations on the

nature of the coastal states' interest in the shelf

began, appropriately enough, right at the

beginning. The Truman Proclamation stated that the

United States r:egarded the resources of the shelf

as appertaining to the United States, subject to

its jurisdiction and control. '42

The operative words here are: "appertaining",
"jurisdiction ' and control-." Most writers have

concentrated on the words jurisdiction ' and control

and have concluded that they signified something less

than full. territorial sovereignty or ownership.4~ The

4 Note 16, ~su ra; for: a general dissuasion ot'
the entire problem, see Hear in s Before the S ecial
Subcommittee on Outer Con linen al e o e enate

omi ee on n error an nsu ar
one., s an n ess.

as Senate Committee Hearin s !.

4~United States v. Ray. 428F,2~16 ~' Ci,r., Jan.
22, 1870, op ini ~r. mod if iqd Ap r il l0 1870,;  he re in-
after cited as Ray Case '!.

18
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dictionary definition of appertain is: ' to belong

or pertain, as appropriate, or as a possession,

attribute, part, or right." Here we see notions of

belonging, possession and right. Further, the first

definition of "pertain is: "to belong or be

attached as a par't or accessory, to belon as a

gi~ro iert g, function or proper concern..."  emphasis

added!. In legal contemplation, the definitions are

remarkably similar, including the concept of

belonging. Black's Law Dictionary also refers the

reader to the worR appurtenant, the first

definition, cf which contains the "belonging to

language and, in one of the explanatory notes:

Land cannot be appurtenant to land....<,4>
except in the case oZ land. under water.... '4

Starting with the Truman Proclamation, then, it

could be argued that the claim amounted to territorial

annexation in the full sense of the phrase. This

argument is buttressed by a number of other

developments. On the same day as the Proclamation,

44
-webster's New International Dictionar of the

En lish an ua e

Black's Law Dictionar �th Ed. 1961!.
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Presi.dent Truman issued Executive Order no. 9633,

the last sentence of which read:

"....Neither this Order nor the aforesaid
Proclamation shall be deemed,to affect the
deterr!>inat ion by legislation 'or',judicial decree
of any issues between the United States and
the several states, relating to the ownershi
or control of subsoil and sea bed of e
continenta1 shelf qjtgin or' 'outside of the
three-mile limit. '<!!  emphasis added!.

The Submerged Lands Act of May 22, 1953,

granted to the states of the union what is generaLly

regarded as ownership in the shelf out to the three

mile limit of the U.S .47 The Act so states, in

terms clear enough for al1 but the most advanced

legal theoreticians. In Section 3 a! it is stated

that "...ti.tie to and ownership of. the lands beneath

navigable waters... is ...vested in and assigned to

the respective states.... Remembering, however,tt4I-I

that whatever rights the United States had in the

shelf cave into being with the Truman Proclamation of

1945, we are struck immediately with the fact that'I

that Proclamation made no deli~cation in terms of the

463 CPR L948 4B Comp 437
~~~N.P.C. R I...
4~43 U.H.C. 513L1



21

rights claimed. being zeasured, by any particular

distance frcm shore. In fact, the press release of

the U.S. State Department, issued on the same d.ay

to accompany and explain the Proclamation, made

reference tc the 100 fathom isobath as being

generally considered the seaward limit of the

claim.~

%hatever difficulties may be encountered with

defining the outer boundary of the shelf, it seems

clear that there is no magical change in the kind of

rights claimed in the shelf at the limit of the U.S.

territorial sea. Indeed, the United States Supreme

Court has held that the grant of the Submerged Lands

Xct   title and. ownership", n. 48, supra! extend.s

three marine leagues  nine miles! seaward in the

Gulf of Mexico in the cases of Florida and Texas.

Since the United States could grant title and

ownership to submerged lands, beyond the three mile

limit, it might be argued that, �! it had such ti.tie

and ownership to grant, and �! as to those submerged.

49
XIII Bulletin, Department of State, No. 32'7,

t 4!�-485  ~p�. 194.!.
GO

United States v. Florid.a, 368 U.S. 121 �960!.
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lands which wer e not granted to the states, titl e

and ownership were retained by the federal

government.

In at least two controversies, the United
.e

States has claimed trespass when ind ividuals

sought to construct artificial islands on the

shelf beyond the three mile limit.-

Paragraph 1 of Article 2 of the 19FB Shelf

Convention provides that the coastal state exercises

'sovereign rights over the shelf for purposes of .
exploration and exploitation of' its natural

resources. Paragraph 2 of Article 2 goes on to say

that such rights are excl.usive.

United States v. Maine, No. 3' Original,

filed 1969, currently pending in the Supreme Court

of the United States, the Federal Government has

"lBa Case, su ra, n.43; Letter from Edward
Weinberg, epu y o zcitor, U.S. Dept. of the
Interior, to Bring. Gen. John A. B. Dillard, Corps of
Engineers, U.S . army, February 1, 1967  re the Cortez
Bank!.



br ought suit against thirteen Atlantic coastal

states to determine the rights of the parties to

the shelf under the Atlantic Ocean beyond three

miles from the coast line. In a Brief' for the

United States in Support of Motion for Judgment,

d.ated. "January, 1970," the Government's statement

of the case begins  at page 7 of the Brief!:

STATEMENT

"This suit was brought to establish, as
against the defendant States, the rights
o7 the United States in the lands and

t 1 1'~
Atlant i. c Ocean more th an three geographical
miles seaward, from the coast line. The
complaint alleges  pp. 4, 6-9! that prior
to May ,'?2, 1953, the United States had, as
against the defendant States, exclusive

'at a
nderlying the Atlantic Ocean,

extending seaward from the ordinary low-
water mark and from the outer li.mit of
inland waters on the coast to the outer
edge of the continental shelf, for the
purpose of explor'ng the area and exploit-
ing its natural resources that i.n 1958,
by the Subzerped Lands Ac!, 67 Stat. 29,
43 U.S. :. 180I-1816, C th
de f endant State s owne of

e ree-mz e err< orj.a sea wi zn

e>r oun aries an a o erwzse the
sz ua ion in e an i,c cean remajns
as l waS ..ae emp asis a e

~SAtlantie Shelf Case, ~sa aa, a. i.'



Section 3 a! of the Outer Continental Shelf

Lands Act provides:

 a! It is hereby d.eclared to be the
policy of the United States that the
subsoil and. seabed of the outer
Continental Shelf appertain to the
United. States and are subject to its
'urisdiction, control, and. ower of
is osition as provided in is c
emp asks added

»53

Remarkably similar to the language of the

Truman Proclamation as Section S a! was, the phrase
'power of disposition was new. Whether or not it

Claim: of the Latin &aerican countries to

extensive territorial seas were founded on their

inteIpretation of the Truman Proclamation. Here

43 U.S.C. I 1832.

Whiteman Di est, 49-52.

was intended to signify an additional claim by the

United States beyond that of the Proclamati.on, or

merely to flow from the Proclamation, the presence
of these words in the statute indicates the thinking
of the Congress back in 1963.



again, the confusion between the seabed and the

water column becomes important.

With all the foregoing claims in mind, it

seems that it makes little difference whether the

coastal states ' interest in the she 1 f is

characterized as territory, sovereign rights,

ownership, exclusive rights, jur isdiction, contr ol,

title, or some euphonious designation such as

something less than fee simple. "~" It is also

abundantly clear that the United States Government

takes a broad view of its rights on the shelf and

has been a zealous protector of these rights for:

the past twenty-five years.>~

It needs but little reflectio~ to realize

that the coastal state has a paramount interest in

the submerged part of its continent.

The basic right of self defense requires that



a coastal nation cannot allow potenti.al enemies to

make emplacements ~ear i.ts shore. The same thinking

would provid.e the rationale for keeping a close watch

over mobile acti.vities on the shelf. Even scientific

research can provide knowledge of resources or subsea

topography which could be useful to a hostile power.

Whi.le different legal regimes may appropriately

be applied. to the seabed. and the water column, it is

clear that the uses of the two are intertwined., if

not interdependent in certain respects. For example,

navigatior uses, yarticularly commerce and. fishing,

are critically important to the coastal state. It

follows that the coastal state has a legitimate i,n-

terest in protection and accomodati,on of potentially

conflicting uses. Hence, the "safety fairways"

established by the United States in the Gulf of

Mexico. These are areas  designated on offi cial

charts! leading to ports where in it is forbidden

to build structures such as oil r i.gs. The purpose,

of course, is to avert colli.sions between ships and

57Chevron Oil Company v. M/V New Yorker, 297
F. Supp. 412  D.C. E.D. La., 1968!.



oil rigs. Similarly, "security zones" around fixed

emplacements protect both shipping and shelf

interests.
58

tjttith rapid strides in biolog'.cal science being

translated into technical competence, the busi.ness

of sea-farming, or aquaculture, looms as a distinct

probability for shelf development. This activity

will no doubt include certain types of vegetable pro-

duction as well as free swimming fish. At least one

state, Florida, has enacted a comprehensive statute

on the subject. Regulati.ons for leasing 0' he use of

the sea bottom and water column have been promulgated

by that state, and one lease has been approved at60

the administrative level.

While it is not the purpose of this study to

581958 Shelf Convention, Art. 5.
Chap. 253 P.S. 5 253.67-253.75.

6 Minutes of the State of Florida Board of
Tres tees o e n erna m rovemen un , ug. 26,

Minutes of the State of Florida Board of
Trustees o e n erna m rovemen un , e . 3,
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examine the multitudinous problems of environmental

protection, or pollution control, the events of

recent years, parti.cularly some of the huge oil

spills, po'int up the need for regulation and

enforcement to  a! avert further disasters, and

 b! provide a legal mechani sm for allocation of

clean up costs and responsi biliti.es. The Federal

Government has recently enacted new and widely

inclusive legislation on this point. States and

local governmental units are increasingly aware of

thei.r responsibilities and extensive legislative

and enforcement acti.vity can, therefore, be expected

at state arid local levels.

Another aspect of mineral operations on the

shelf is the need. for some sort of minimum public

order. The savage zelees of the wild west, " with

attendant c octrines of self help, provide us with

soporofic television melodramas but are clearly not

appropriate to exploitati,on of mineral resources in

a civilized society. This need goes beyond the

6 tl'ater Quality Improvement Act of 1970,
U.S.C. , H. R. Re . No. 91-940 91st Con .,

Sess.

63 For example, a count reveals that 49 bills
re1a ting tc environmental and ecological matters
were introduced in the Florida Senate on one day,
April 7, 1970  Legs.slative Summary, pub< ished by
Flor '.da Legislative Reporters, Inc., Tallahassee,
Flor ida 32302, April 8, 1970!.
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necessity for orderly allocation of seabed. areas to

those interested. in exploration and exploitation.

The economi,c realities remi re that shelf producers

operate from bases on shore and refine their recoveries

at shore f cilities. Public order also demands

of appropriate standard.s by a body of competent juris-
God.iction.

Unfortunately, business organizations have at

t ime s exhi bited tendenc ie s t o engage in unwholesome

business practices, ranging from cutthroat competition

through monopolisti c arrangements and price f ixing.

84 N.P.C. Re ort, Ch. S; but see, World. Oil, Oct.,
1969, wherezn new o shore und~erwa er otl storage
tanks are described which could at some point in the
future make drilling platforms independent of the
neighboring state.

NPC Re t Ch. Bc.

that there be a forum where private parties can liti-

gate their controversies. Personal injury, property

damage, claim jumping, and breach of contract

 including leases and subleases!, all require a place

where red.ress can be had. Sound conservation of

mineral resources calls for formulation and application



The need for trade regulation laws would seem no differ-

ent on submerged. land than on d.ry land.

Theorists have discussed ownership of the seabed,

and subsoil  or lack of such ownership! in terms of
66res communis and. res nullius. These arguments go on

ad infini.turn, and, it i.s here submitted, ad nauseam.

About as profitable would be theories on ownership or

other competence regarding the surface and subsoil of

Uranus or undiscovered planets in the star system of

Vega. Indeed, some writers have approached thi.s zenith.

Until something is done to reduce the object to some

form of utili.zation, the theories remain idle. With

regard to the continental shelf, wherever ~ ts outer

limit may be f ixed, it is clear that it i s sub ject to

the national jurisdiction of the coastal state.69 Thus,

Panel VIII Be ort, VIII-20.

6~Id.

M. McDou al H Lasswell I. Vlasio Law and
Public Or er j.n ace

691958 Shelf Convent on, Arts. 1, 2.





IIl THE SITUATION OF THE SHELF

The basic crust of the earth, on a world-wide

basis, is a layer of basaltic rock  " black rock"!.7

This basaltic layer, regardless of water coverage,

overlays the mantle.7~ On about one-third of the earth' s

surface, large masses of granitic rock   white rock !

overlay the basaltic layer.74 These are, of course, the

continents. This granitic rock . s of less density than

the basalti c layer. Thus, the continents tend  a! to

stand up prominently above the general crust level,

and.  b! to extend downward deep into the mantle material,
always underlain by the basaltic layer.7

Vertically, then, the continental crust is much

thicker t'han the crust over the deep ocean floor.

Several writers have likened the continents to icebergs

in the sea  th basaltic layer being the "sea in this

Mc Kelve and. Wan , 5; N.P.C. Report, 66.
73 IQ

74Id.

76Id



simile!. Laterally, again like an iceberg, the edge

of the continental mass i s covered by water. Mc Kelvey

and Wang put i.t this way:

The ocean basins, of course, are filled
with sea eater--more than filled, in fact, for
the ocean extends over the margins of the
continental masses for distances Tanging from
a few to more than 1,800 km. The boundary
between the continental masses and the ocean
basins thus lies beneath the sea, generally
at depths ranging from 2,000 to 4,000 meters.

The igneous [heat formed or extruded! rocks and.

metamorphic  heat and pressure formed! rocks of the

continents are relatively rich in silica and the

alkalis--henc: the nickname white rock'--when

compared to the oceanic crust of basalt and related

rock. Thi.s is important because weathering and other

erosional processes have created thick layers of sedi-

mentary rock from the material of the continents.

These thick layers of sediment were deposited in ancient

seas spreading over the continents and i.n oceanic basins

near the continents.~~ It is in these thick, sedimentary

'76Id

~~Mc Kelve and Wan, 6.

'~Id.

»ld.



rocks that d.eposits of oil, gas, sulphur, saline minerals

and coal occur. By contrast, the d,eep ocean basins

are overlain with only a thin layer of sed.iment, except near

the continents where erosional debris has been carried.

from the lana. 81

Putting it another way, the continental shelf is

clearly a part of the land. mass, even though covered by

water, and. is d.ifferent in kind from the true seabed or

oceanic crust. Furthermore, the word. shelf is really

a misnomer, created and put into general use at a time

when little was understood about the real compositi.on of

the earth's crust and, more important, about the essential

differences between the continental masses and the d.eep
ocean floor.

INhile, as pointed out above, the submerged portions

of the continents range from a few to more than 1,300 km.

in distance from shore, the salient fact is that these

areas comprise 20.6 percent of the subsea topography of

the earth. In add.ition, there are the special cases

80Id

8lid., 6.
82 id



of semi-enclosed seas or basins. The North Sea, Black

Sea, Hudson Bay, Okhotsk Sea, Java Sea, Andaman Sea,

South China Sea, Sulu Sea, Celebes Sea, Enda Sea,

Japan Sea, Gulf of Mexico, Caribbean, Mediterranean

and the southwest part of the Bering Sea all fall into

this category. Some of these are shallow and some

are d.eep, but in each case they contain extraord.inary

amounts of sediment. Encompassing only about one

percent of the area of the main deep ocean basins,

they contain about seventeen percent of the total

volume of oceanic sediments.8~

While .here have been no comprehensive estimates

of total world. subsea petroleum resources, Mc Kelvey

and Wang state: " ... enough is known to be certain

that they are large, perhaps even larger than those

of the continents.... " 6 Proved recoverable reserves

are ninety b llion barrels. 7 One scientist estimates

petroleum reserves or resources out to a water depth

83,

4H. Menard and S. Smith H sometr of Ocean~ ~ ~Basin Prov'nces, 7l Jour Geo 5 s. esearc,
. Menar ar ne eo o o e

Pacific  l94 .
8~j:d.

6Mc Kelve and Wan, 8.
87rd.



of one thousand feet  three hundred meters! to be:

 a! seven hundred billion barrels of

petroleum liquids; plus

 b! three hundred fifty billion barrels

recoverable by secondary methods; plus

the equivalent of three hundred fifty

billion barrels of natural gas.~~

Exploration for petroleum is underway offshore

of seventy-five nations; drilling is in progress off

the coast of forty-two of them; and production is

taking place offshore of twenty-five countries.~9

This production accounted for seventeen percent of

world production in 1969 and near.l y ninety percent
of all subsea mineral production.

Other minerals currently being produced om

the continental shelf include:

 a! those dredged up in shallow water near

~~L, Weeks, Offshore Petroleum Devej o ments
and Resources, 19 our. e ro euro ec no o

9McKel ve and Wan, 8.
901d
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shore: heavy mineral coz.centrals

 placers!, sand, gravel, shell and li.me

mud q

 b! those mined underground from a land

entry coal iron, coppe r and limestone;

 c! those mined through drill holes; sulphur and salt.

The Stratton Commission summed up the state of ocean

mining in this way:

The marine mining industry i~ in its infancy.
Exclusive of. oil and gas, th .otal 1967
value of offshore worId mineral production
was estimated. at nearly $1 billion, of which
about '?0 percen-t came from United States
waters. However, about 35 percent of the
world total was accounted for by coal re-
covered through tunnels from shore, and.
about 40 percent was chemicals recovered.
from t:ie sea water column. Worldwide, less
than $l?00 m' lion worth of mineral products
was mined directly from the ocean floor
annually. If common sand, gravel, oyster
shells and sulphur are excluded, this figure
reduces to $50 million, which is the present
annual world value of' tin, iron, heavy mineragp
and diamond production from offshore sources.><



IV CLAIMS AND CLAIMANTS

Access and Com etence

The 1968 Convention on the Continenta1 Shel f

makes it clear that the coastal state has exclusive

sovereign rights over the shelf f' or the purpose of

exploring it and exploiting its natura~ resources.

Paragraph 3 of Article 2 states:

The rights of the coastaL state over the
continental shelf do not depend on
occupation, effective or notional, or on any
express proclamation.

Articles 8, 4 and 6 preserve the status of the

superadjacent waters as high seas, with attendant

freedom to navigate and to lay and maintain cables and

pipelines, subject to the right of the coastal state

to establish reasonable safety zones around exploration

and exploitation installations, and to approve

Continental helf research by foreign nationals.94

These provisions form an important part

9~1958 Convention.



of the background for the tug-of-war situation wherein

some interests favor a narrow legal shelf and. others opt

for a wid.e shelf. As will be seen, there are reasons

which seem to pull both ways even within the same interest

blocs. Further, some of the interests which might

logically be expected to be on one side are found to be

exerting strenuous efforts in the other direction. For

example, one could expect that nations with a very

narrow geological shelf would. push for a narrow legal

shelf on the basis that worldwide geological shelf

resources beyond, the legal shelf would be available to

all, with or without some international regime or agency

to regulate operations and. distribute largess therefrom.

The very opposite has taken place with respect to the

Latin American countries on the West coast of South

America. There, the geological shelf is very narrow but

several nations have claimed a two hundred mile terri-
I

torial sea. Since the territorial sea carries with it

exclusive rights to the seabed and subsoil, these are

~~Whiteman Di est, 14-85; Marine Science Affairs--
A Year o roa ene artici ation e j.r e or o

e resj. en o e on ress on arj.ne cadences an
n xneerj. eve o men anuary, � erezna er

cj. e as j,r e or of the President "!.
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shelf claims for areas of up to one hundred ninety
miles beyond the edge of the continental land mass.

Notions of national pride natura'ly pl ay a part in

such claims. Nations with littLe or no geol.ogical

shelf seem to feel ~ need to compensate for a

possible taint of inferiority by making exaggerated

claims. The real interests sought to be advanced

are subject to speculation. In some cases, they may

well have nothing to do with mineral resources.

This could be the case of countries near the Humboldt

Current in the Pacific Ocean off the West coast of

South America. There, one might suspect that the real

economic interest is in the proLific fisheries at the

confluence of warm and cold waters  with attendant

rich feeding and breeding grounds!.

An observer coming on the scene without specific

knowledge might think that underdeveloped coastal

countries as a group would find it in their interests

to favor a wide legal shelf so that they would receive,

direct] y, appropriate fees and royalties from any

mineral extraction activities and be in a position to

control positively the balance between conservation

and development of resources. The complexities of



international politics do not admit of any such simple

conclusions, however, and the voting on the so-called.

Morat o r ium Re s olut ion o f De cembe r 15, 1969, demons t rat e s

that point.

Private interests, such as the United States oil

industry, have an understandable reason for favoring a

wide legal shelf. Development of offshore petroleum

deposits requires immense effort and truly gigantic

amounts of capital investment. Offshore of Louisiana

alone, during the period 1951-1965, exploration costs

of $1,600,000,000 and development costs of $4,700,000,0CO

add.ed to a total investment of $6,300,000,000.9~ ln

projecting costs, it must be remembered. that the

Louisiana offshore wells were drilled in warm water

and shallow d.epths  mostly less than one hundred feet!.98

In cold are s  e.g., Alaska! the cost of an. oil platform

in one hund red feet of water is seven or eight times

Moratorium Resolution, Dec. 15, 1969, A/C. 1/L.
480/Bev. l.

50.

9 Id, 50-51.



what it is in the Gulf of Mexico, The cost of an

eight-inch pipeline in Alaska is six times that of one

in the Gulf of Mexico.l Even without differences in

climate, the cost of petroleum exploration and production

rises rapidly as the depth of the water increases. 101

Such cost factors, coupled with the inherent risk

of spending large sums in explorat',on without bringing

in economically feasible production fields, mean that

investors will strive for security in their rights to

the productive fields that they do develop. A wide

legal shelf, where the coastal nation landlord stands

behind its leases, gives them that security.

By encouraging investment and development, these

private interests reason, a large legal shelf will pro-

mote the widest and most efficient use of available

technology to provide petroleum energy in an energy-

hungry world.

lId., Appendix E.



Interestingly enough, the two major power bloc

leaders, the United. States and the U.S.S.R., found

themselves on the same side in opposing the Moratorium

Resolution. - This is not to say that their positionsn102

will ultimately be identical on the question of a wide vs.

narrow legal shelf, but rather that, at this point in

time, no struggle has developed..

B. Parti.cular Claims and Controversies.

�! Personal injury and property damage.

What law governs the claim of a worker who is

injured or killed on an oil rig on the continental shelf

beyond. the boundaries of any state? Various theories

have been advanced. Is it general maritime law? Does

the Federal Death on the High Seas Act provide an

exclusive remedy when the injury results in death?1O~

Does the "saving to suitors" clause preserve a remedy

under st'ate law? Gan the Outer Continental Shelf

Lands Act be construed. as incorporating a state wrongful

death statute into Federal law even though there is a

2Moratorium Resolution, Dec. 15, 1969, A/C.
1/L. 480/Rev.l.

1 846 U.S.C. 5 '761, et. ~ece.

28 U.S.G. 5 1883.
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Federal law governing wrongful death more than three

miles from shore? Will it make a difference that the

injury d,oes not result in death? Or that the worker

fell into the sea? Or that he was injured. on, a vessel

operated. in connection with the platform  e.g., a tender!?

These and related questions have been the subject

of a fascinating series of cases in recent years.

In Freeman v. Aetna Casualt and Suret Com an l05,

the plaintiff sued under the Jones Acti and general
maritime law for injuries suffered while he was employed

as a derrick man on a fixed. drilling platform located

eight to ten miles off the coast of Louisiana. The

accid.ent occurred on the platform and. was caused by the

falling of a drill nipple which was part of the platform

equipment, The drilling tender S-24"  about which more

later! was present to provide eating, sleeping and.

sanitary facilities for the personnel of the drilling

platform. One witness stated that plaintiff had no

duties aboard the tender, but plaintiff 'stated that

"he occasionally would. be required to mix drilling

l -398 P.2d 808 � Cir. l96B!.

l0646 Li.S.C. 5 688, et. sece.



mud on board the tender 10~. In its instructions to
the jury, the trial court included in its definition

of a vessel the words in navigation.

The jury verdict was adverse to the plaintiff
and the Fifth Circuit Court of Appeals affirmed,

holding that the platform was not a 'vessel,' that

plaintiff was not a "seaman ' and, thus, was not

entitled to a. warranty of seaworthiness as to platform
and equipment. The Court stated, .inter alia,

Moreover, it is undisputed that the platform
in, this c;~se itself could not be considered
a "vessel within the meaning of applicable
law. The only vessel�on whi~h Freeman could
possibly have been a "seaman was the 3-24, and
it is sufficient to say that at the time of
his injury he was not aboard that vessel, nor
was he performing any duty which might be
considered a duty of a member of the crew of that
vessel, nor was hq performing the traditional
work of a seaman.ilU

The Court stated that I.ts decision was

controlled by Droplet v. Readin and Bates Offshore

10'i398 F2d at 809

108 Id

109Id

110 1d



Drillin Com an .111 In Dronet, the Court he.ld that

the injured plat;orm worker could not recover,

stating:

It i.s apparent that appei3ant was injured
on a stationary drilli.ng platform in the
Gulf, which platform was in no sense a vessel
and appellant. therefore, was not a seaman
nor was he entitled to the warranty of
seaworthiness as to the drilling platform
and equipment. See Offshore Company v.
Bobison< 5 Cir., 1959, 266 F.2d 769, 7'. A.L.R.2d
1926.11~

Nowhere in the opinion was there any mention of

tenders. T:ze cryptic reference to the Robison case

was the Court's method of relying on obiter dicta

contained t:ierein. .In Robison, recovery was allowed

for an oil field worker or: roustabout, injured while

working on a mobile drilling platform in the Gulf of

Mexico. That platform was floated into place by tugs

where eight huge Legs or caissons, twelve feet in

diameter, were dropped to the ocean floor, after which

hydraulic jacks lifted the structure above the water'

level so it could be used as a drilling platform. The

court based its holding that Robison was a seaman

squarely or. the fact that the drilling platform  Offshore

111>6'7 F. 2d l.'.0  ;~ C.i r. 1966! .

112Id., at 161
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No. GG! on which he worked could float, saying:

Offshore No, 66 is not a man-made is l.and
Offshore No.,"b was a special purpose vessel,
a floating drilling platform. Hobison's
duties aboard that vessel cont ri.buted to her
mission, to the operating function she was
designed to perform as a sea-going drilling
platform ... lj-~

The Court established. the following test for a

case suf f ici.ent to go to the jury:

there is an evidentiary basis fqr a
Jones Act case to go to the jury: �! if
there is evidence that the injured worker
was assigned permanently to a vessel
 including special purpose structures not
usually employed as a means of transport
but designed to float on water! or performed
a substantial part of his work on the
vessel; and �3 if the capacity .in which he
was employed or the duties which he
performed contributed to the function of the
vessel or to the accomplishment of its
mission ... 114

>has, the ~hold in in Hobison was that <he

roustabout could recover on a theory that he was a

seaman under the particular factual situat;ion there

encountered. The reference to man-made islands was

really gratuitous. Nevertheless, the quoted statements

have been, used as the basis for the decision in Dronet,

llS266 F.2d 769, 779 � Cir. 1959!.
114 ld
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and through it, of Freeman.

Jn neIther Freeman, Dronet nor Robison, did the

Court cite the line of cases which were developing to

allow recove>y for the injured plat;form worker, not

because he was a seaman, but because Federal maritime

law applied. t;o torts occurring on such offshore

drilling platforms, even though they were stationary.ll~

In ~Sni.ies, the Court ".onoluded that a fall into

the water from a drilling platform was  a! governed by

Federal, not state, law under. the Outer: Continental Shelf

Lands A" t,ll~' and  b! " ... that the Federal law

thereby promulgated would be the pervasive maritime

law of the United States ... ' 117 The Court also

stated:

The severe permanent disabling injuries are
therefore traced directly to the fa11 into the
mater. 'Ihere can be nothin more maritime
than the sea. emp asks a e

11-'Loffland 3rothers Company v. Roberts, 386 F.2d
540 � Cir. 1967!, cert. den. 389 U.S. 1040 �968!;
Ocean Drillina d: Ex~nnratxon Co. v. Berry Bros. Oilfield
Service, 377 F.2d ~ll  -' Cir. 1967!; Pure Oil Co. v.
Snipes, 293 F. 2d 60 � Cir. 1961! .

11643 U.S.C. g 1831 et. sece.
117298 F.2d at 64

118 Id



The question of whether Federal or state law

applied was of pa:amount importance in ~Sni es since

his action was not brought within the one year period

of limitations imposed by Louisiana statute; but he

could  and aid! urge that the equitable doctrine of

laches would not defeat his admiralty suit because the

defendant was not prejudiced by the delay.

decision120 applied Federal

law to deny an action for indemnity by a tortfeasor

against the employer of the injured platform workers.

The court distinguished away H an Stevedorin Co. v.

Pan-Atlantic S . S . Cor .121 on the basis that it was

unwill'ng to extend the ~H an shipowner'-stevedore rule

to a platforT~ which was not a vessel and the employees

of which were not seamen  citing Robison, Dronet and

related case.;!. In ~Ran, the shipowner was allowed

119 Td., at 62.

12o877 F.2d 511.

121BqO U.S . 124 �9b6!.

122877 F.2d at 513.
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indemnity against the stevedor'ng contractor who caused

the unseaworthy condition for which the shipowner was

liable in damages to i ts erriployee-seameri.

I r!OLofflandl"~ involved a dr:ilier who was injured

solely on the platform arid who was ten percent

contributori:iy negl 'gent. Under state law, he would

have been denied recovery because of his contr.'butory

negligence, while Feder'al maritime law iricluded the

doctrine of comparative negligence, allowing him a ninety

percent reccvery. The defendant argued the traditional

doctrine that location of the tort determi.ned whether

or riot marit me law applied. lt sought to distinguish

~Sni ea on the gnonnd that there the plaintiff fell into

the sea and that here the accident took place entirely

on. an ar tif iciai island. The Court stated:

ln,'Ini es, the Court nuL;ed that the historical
tests for e ermining whethe ' tort was within
the admiralty jurisdiction of the federal courts
were not applicable in cases involving torts
oc urring on offshore drilling platforms since
Conjures' had directed in the Uuler Continental
She?f Lartds Act that maritime law be applied.
 citatioris omitted! Thus, it is clear that the
decisions of this Court require the application
of maritime law to this «ase. We can T'ind no

123886 F.2d 640.



valid reasons to depart from the rationale and
hold ingp of those decisions and we decline to
do so.1~4

From the foregoing cases it seemed reasonably clear

that:

 a! if the rig could be floated and moved by tug,

it was a vessel and a worker was a seaman so as to

be entitled. to recovery under the Jones Act;

 b! if the rig was stationary, no recovery could

be had. unc.er the Jones Act, but if the plaintiff

were clever enough to proceed. on a theory of

maritime tort, he could. prevail;

 c! in any event, Federal law applied outside the

three-mile limit to the exclusion of state law.

These cases merely set the stage, however, for the

United. States Supreme Court to display its agility and

innovative talents. In a landmark decision,l2 the

Supreme Court dealt with two separate decisions which

l~4rd. at 5ZS.

~Hodr'.gue v. Aetna Casualty and Surety Company,
895 U.S. 352  9969!.



arose through the Fifth Circuit and which were

consolidated on appeal.126 The Dore case was decided

f~ rst at, the appelate level and the opinion there

contained an exhaustive review of facts, precedent,

statutes, legislative h'story and rvhat that court deemed

t'o be pr:eva.iling law. Dore was a wrongful death action

by the widow and m inor children of a worker who was

involved in <n accident wher a crane he was operating

collapsed and ... fell to the barge or vessel below,

which was being urrloaded, and the decedent was killed

when he fell on the bar:ge. 12 ~ The pLai.nt.iffs alleged

negligence under the general mari. time law, the Death

on the High Seas Acti R and the statutes of Louisiana.129

The trial court limited the clairr tn one in admiralty

for pecuniary loss under the Death on the High Seas

Act.13 The pivital issue in the case arose because

the claim under state law could i.nclude damages for:

126Dor e v. Link Be lt Company, 391 F. 2d O'1'1 �
Cir. 1968! Rodrique v. Aetna Casualty and Surety
Company, 3!b F.2d 216 � Cir. 1968!.

127891 F,2d at 6�.

12-46 ~.t.S.C. 5767, et ~se
129 Revi.sed Civil Code of Louisiana, Article 231.'.

13~891 F.2d. at 6'71.



loss of love and affect-on, loss of support
and i nheritance, loss of. material ai d and services,
loss of parental guidance, loss of society and
compani.palship, paean and sufferi.ng, anguish and
. hock.~~

U.S.C. 5 1333, which provides in per tinent part:28

The L'iatrict Cour ts shall have original .jur is-
dictign exclusive of the Courts oF the States
of: [lw Any civil case of admiralty or maritime
jurisdiction, savin to suitors in all cases all
other remedies o zc e are o erwzse en z led.

emp asj.s a e

The second statutory provision relied upon by

plaintiffs was a portion of the Outer Continental Shelf

Lands Act �3 U.S .G. 5 1333  a!�! ! which reads:

�! 7o the extent that they are applicable and not
inconsistent with this subchapter or with other
Federal laws and. regulations of the Secretary
 Interior! now in eFfect or hereafter adopted,
the civil and criminal laws of each ad.,jacent state
as of August '7, 1953, are declared to be the law
of the United hates for that portion of the
subsoil and seabed of the outer Continental Shelf,
and artificial islands and fixed structures erected
thereon, which would be within the area of' the
State if its boundaries were extended seaward to
the outer margin of the outer Continental Shelf',
and the President shall determine and. publish in
the F deral Register such projected lines extending
seaeard and defining such area. All of such
applicable laws shall be administered and enforced.
by th: appropriate offi,cers and courts of the Uni.ted
States ....  parenthetical matter added!.

131Id., at 673.

The plaintiffs' claims were founded on two federal

statutes. First, the saving to suitors clause of



The COurt Of Appeals pOirlted out that LOuisiana

law must not be inconsis tent with Federal law under.

the above-quoted provi "ion, .f it i; to apply. But the

Court found several 'n,.onsistencies to exist, namely,

 a! state law allows f' or broad. remiedies, such as loss

of love and affection, etc., provides a one-year

l imitation per'od within wh'cn actions must be brought,

and bars recovery in the event of contibutory negligence,

whereas  b! the Death on the .H',gh heas Act l imits

recovery to pecuniary loss, has a two-year limitation

period, arid mere diminution of damages for contributory

negligence under the comparati ve negligence doctrine.l~2

This Court relied on its holdings in ~Sni es, Ocean

~Drillin and Luff land,iSS '.o reaffirm that this

accident, occurririg fifty miles out in the Gulf, was

on the high seas and governed by Federal maritime law

to the exclu;iori of state law.

The Court rejected the proposition that the

plaintiffs vere benefited by the 'saving to suitors

clause, above quoted, saying inter alia�

lBH Id .. at 674.

~Su ra, note 11.:.







exclusive in .he Outer Continental Shelf area. Further,

the Court recognized. that state law could be applied as

federal law under the Outer Continental Shelf Lands

Act only if no inconsistent fed.eral law applied.><>

Here, then, was the heart of the matter. Did. the

federal maritime law  including the Death on the High

Seas Act! app' y to these stationary drilling platforms' ?

If not, then, chere is truly a void which may properly be

filled by state law under the provisions of the Outer

Continental Shelf Lands gct.

The Court noted that the Death on the High Seas

Act covers on y deaths 'occurring on the high seas,'14~

and these cases involve events on "artificial islands."

The Court exp ained its reasoning as follows:

Admiralty jurisdiction has not been construed
to extend to accid.ents on piers, jetties, bridges,
or even ramps or railways running into the sea.
To the extent that it has been applied to fixed.
structure' completely surrounded by water, this
has usual. y involved collisi.on with a ship and
has been explained by the use of the structure
solely or principally as a navigational aid....

'41Id., at S58.
142Id at 859

143 Id

144 Id



The accidents in quest iori here nvolved no
collie i on wi th a. vessel, and the st ruc tu res
were not navigational aids. The we e isla
albeit artif I vial ones and t
no mor-e

a Igrirri
these c g !
Seas Act--which provides -ri -.c.' on in admiralty--
clearly would not «pply under carven/ional
admiral ty principles and, since the  Outer
Continental Shel'! Lands I«:t provides an
alternative federal remedy through adopted state
law, there is no reason to assume that Congress
intended to extend those principles to create an
admiralty remedy here....~<-"  emphasis and
parenthetical matter added!.

The Court went on to buttre s its conclusion

with an exhaustive rev'ew of the legislative history

of the Outer Continental Shelf Lands Act, stating at

895 U.S. 36'l.,

Hven if the admir:alty law would have applied
to the deaths occurring in these cases urider
trad'tional pri.nciples, the legislative history
S1'iows tIiat Congress did nct intend that result.
First, Congress assumed that the admiralty law
would not apply unless Congress made it apply,
and then Congress decided not to make it apply.
The legislative history of the Lands Act maRes
it clear that these structures were to be
treated as i.slarids or as federal enclaves within
a landlocked State, not as vessels.

and again a'. 395 U.S. 866, 866,

it is apparent that the Congress decided
t'hat these artificial islands, tFiough surrounded
bv the high seas, were riot themselves to be



considered withi~ maritime jurisdiction.
Thus the admiralty aetio~ under the  Death on
the High! Seas Act no more app! ies to these
accident, actually occurring on The i" lands
than it would to accidents occurring in a
federal enclave or on a natural island to
which admiralty jur isdiction had not been
sepcifically extended....  parenthetical
matter added!.

Since the federal maritime law did not apply,

there could be no inconsistency with state law and

no obstacle to the application of state law as

federal law, federally enforced. There the matter

should end, an observer might think: maritime law

does not apply to accidents on islands even though

the deceased fell onto a ship. But such an observer

must still reckon with the inhabitants of our old

friend, +ender "S-24."146 Only three and one-half

months si'ter the Supreme Court ruLing in ~Rodri ue,

the Fifth Circuit announced its decision in Kimble v.

Noble Drillin Cor oration.14~

Mr. Kimble was injured twice. At the time of his

first injury, he was working as a driller-, in charge of

j-46Preeman v. Aetna Casualty and Surety Company,
398 F. 2d 808 �Cir. 1.968!.

147416 F.2d 847 � Cir. 1969!.
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But, argued the defendants, the Jones Act is

federal maritime law arid federal maritime law does not

apply to these stationary drilling platforms. The

Supreme Court so held in ~Rodri ue, they insisted, and

it is to Louisiana law that we must look under that

doctrine. Not so, held the Fifth Circuit, if a man

is a seaman in the service of his ship, the Jones lct

and the general maritime law apply of their own force,

and. they would still apply even if Mr. Kimble received

his injuries in the heart of the Louisiana mainland

 so long as he was acting as a seaman in the service

of his ship!.

What the Supreme Court might do with this set of

facts is not :ree from doubt. If it is true that

"there can be nothing more maritime than the sea, "l~

would. not it also be fair to say, "there is only one

thing more maritime than a ship, and that is the sea

itself" ? But ~andri ue held that a worker falling to
I

his death aboard a ship was not covered by maritime

law. The High Court made r e ference to the non-maritime

nature of the: e accidents, calling them not the ordinary

stuff of admiralty." Hopefully, this matter will be

298 P.2d at 65, note 6.
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And the very decision  of ConRress! to
do so in the initial bill  O.C.S. Hands Act!
recognized that if it were-not adopted explicitly,
maritime law simply would not apply to these
stationary ptquctures not erected as navj.gational
aids.... >5~  parenthetical matter added!.

The legislative history of the Lands Act
makes it clear that these structures were to
be treated as islands or as fqd~ral enclaves
within a landlocked State.... ~>

The Admiralty Extension Act  " Shore Damage Act"!

has also been held to provide admiralty jurisdiction

when it is damage to a vessel which is complained of

when the boat strikes a breakwater  where the plaintiff�'s

theory was negligent maintenance of the lights!.

Before concluding that the law is clear, let us

consider the case of a ship owned by a Liberian corpora-

tion, manned. by a Greek crew and insured by British

und.erwriters, which collid.es with an oil drilling plat-

form on the Outer Continental Shelf many miles beyond

the territorial sea of Louisiana. The collision was

15539~ U S at 364

156395 U.S. at 361.
157 Dibble v. United States, 295 F.Supp. 669

 D.C. N.D. Ill. 1968!.
158 Continental Oil Co. v. London Steam-shiv Owners'

Mutual Ins. Ass'n., Ltd., 417 P.2d 1030 �Cir. 1969!.





The Fifth Circuit Court of Appeals felt, however,

that a more subtle and sophisticated approach was called

f orq saying .

That destination was correct and we affirm, although
the course was wrong since the Bead reckoning Kid.
not reckon with the Outer Continental Shelf
Lands Act and specifically whether under it
Louisiana's Direct Action Statute has been
adopted. as federal law and. mad.e applicable to
this case. Disclaiming any prese>ence superior
to that of the Trial Judge, ... the course
has been plotted for us by the stellar-aided.
inertia1 guid.ance system of the recent inter-
vening clecision in Rod.rigue ....  citations omittedj.

Addressing itself to the position of the plaintiff-

appellant, the Court went into the question of federal

or state law as being applicable to structures and

viewed the Supreme Court's decision this way:

The Court in Rodri ue traces the ebb and
flow of legislative l es from which came
the scheme of federal adoption of applicable
adjacent state law as bind.ing federal law.
Und.er this scheme federal law and jurisdiction
are the sole source of governmental gower
with that federal law coming from  i3 federallaw and.  ii!, where Nsplicahle, law oi' the
adjacent-state

The language of the opinion is replete with

psued.o-nautical phrases and barely d.isguised sarcasm

162 Id

163' i
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about the ~Rodri ue decision. One does not easily conclude

that the Court of Appeals mentions by name the author of

the ~Rodr i ue opinion merely beoause he comes from the

landlocked State of Colorad.o. The reluctance to accept

whole-hearted iy the ~Rodri ue holding is seen again when

the Fifth Circuit deals with the baffling anomaly

created by it. very recent decision holding that the

Louisiana Direct Action Statute applies to maritime

cases occurring on inland. waters  to allow the plaintiff

to recover against the insurer beyond the limit of

liability to which the shipowner is entitled!. 64 The

Court handles the problem as follows:

Thus, while it does not offend the constitutional
imperative for the uniformity of admiralty for
the Louisiana Direct Action Statute to apply
to maritime cases occurring on inland waters
of Louisiana, quite different considerations
enter in mandatorily applying that  the Direct
Action Statute! to some--but a very select
class--cases on the Outer Continental Shelf.
The class is select in the sense that it must
somehow be physically-causally, related. to the
structure   'artificial island '! without which
Louisiana law is as irrelevant as that' of
Pakistan. This has nothing to do with so-called
Louisiana interests. For no matter how closely
related. tc Louisiana interests, for example, oZ
local ownership of vessels involved, the
Louisiana residence of operating crew members,
performance of specific work for Louisiana based
concerns, the transportation of men or materials

v p.Olympic Towing Corp. v. Nebel Towing Co., inc.
419 F.2d 28D $5 Cir. 1969!.



to and from Outer Continental Shelf Land drilling
sites, or the like, the Direct Action Statute
could not be invoked for any one of a countless
variety of maritime cases--coll'sion, capsizing,
personal injury, cargo loss--unLess there iq
causal connectron with the fixed structure.rB~
 first parenthetical phrase added!.

If this reasoning seems contrived, we need only

consider the phrases at the beginning of the quotation

about the constitutional mandate for uniformity which

the Court is enforcing so zealously. Such zeal results

in the direct action against the insurer being

available depending on the magic of the boundary line

between state and other waters. This is uniformity?

But ~Rodri ue was not based on whether' or not the

waters were high seas, or terr itor ial seas, or i~land

seas. lt was based on the intent of Congress that the

platforms be treated as islands or federal enclaves

within a landlocked state. As the Supreme Court

pointed out, Congress recognized that federal law was

never intended to be an all-inclusive code and needed

to be suppler>ented by state law, so long as state law

was not inconsistent with federal law.166 What

16"417 F.2d at 1037.

16639~ U S at 361, 366
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conclude that the State Direct Action Statute can be

used where Congress did not incorporate state law into

federal law  inland waters!, but cannot be used in a

Shelf case where both Congress and the Supreme Court

have expressly stated. that federal law includes state law!

But the sorcery does not end. there. The Court talks at

length about the fact that this platform is located

fifty miles at sea. That it is in the shipping lanes,

where in a flight of almost poetic fancy, the opinion

takes note of foreign flag vessels bound from foreign

places to non-adjacent states, or through the Panama

Canal, and so on, and. so on, finally coming to the

ex uisite non-se uitur:

These considerations become more significant
in the light of today's multiparty 8onnybrooks,
see Grigs5y v. Coastal Marine Service, 5 Cir.,
1969, 4I2 F.2d 1011, A.M.C. in which theories
of initial, contingent and secondary liabilities
orbit to an imaginative apocenter .... it is
quite conceivabIe that ... by a series of fictions
and the ories a foreign underwriter, or both,
find the freedom of The seas disrupted by a
statute o a s a e no en visiblq pnd to
which nei'.her ever intended to go.j-6'  emphasis
added!.

Since the Court stated that it was basing its

decision on this last quoted reasoning, as well as on

the federal law, we are faced with a new doctrine.

41'7 F.2d at 1040.



Sui t aga inst an insurance company is somehow thought to

be an infringement of the right to navigate on the high

seas. Building the platform iz the first place un-

questionably restricts ship navigation. They should.

avoid. that spot or a collision will ensue. All islands,

natural or artificial, must be avoided by prudent

navigators. But a procedural nicety about bringing

suit directly against the insurer of an admitted

tortfeasor'7 This hampers navigators? On the contrary,

maybe shipowners and their navigators would. be careful

not to collide with platforms if their insurers were to

hike the retrospective ratings [on which premiums are

based! every time culpability results in a suit against

the insurer.

�! Oil pills

Spills from tankers are not peculiar to offshore

operations; it matters little whether or not the oil

originated from a land. well or an offshore platform

when a tanker hits a reef. Undersea storage tanks,

just coming into use may present some problems, but at

the present time, no particular law has been generated
16EI

about them.

16 tjltorld Oil, Oct. 1969.



It seems pr obable that such undersea storage

tanks will be considered to be of f shore facilities"

under the "Neater alit Im roveme t Act of' 1970."

In that Act, new rules are prescribed for oil spills

from offshore facilities"  as well as many other rules

not germane to this stud.y!.

The first difficulty under the new Act, is the

definition of offshore facility." The definition

in Section 11  a! �1! reads:

�1! "Offshore facility " means any facility
of any kind located in., on, or under any of
the navigable waters of the United States
other than a vessel or a public vessel;'...

Intensive research fails to reveal any claim that

"navigable waters of the United States' extend beyond
the three-mile limit. On the contrary, the United

Lands Act makes it clear that there is no claim to the

waters above the shelf, stating:

Water Quality Improvement Act of 19'70,
H. R. Re . No. 91.-940 91st Con . 2nd Sess.

U.S.C.

170...�boite an D' est, 14-53; cf. Cunard v. Mellon,
262 U. S.

States has consistently maintained that its territorial

sea is three miles wide. The Outer Continental Shelf



 b! This subchapter shall be construed in such
manner that the character as high seas of the
mra t e r s above the Oute r Cont inental She 1 f and
the right to navigation an!  iehing therein
shall not be affected....

Even though Contiguous Zones have been established

outside of the territorial sea, they are special purpose

zones to prevent or punish infringement of customs,

fiscal, sanitary, immigration or fishing regulations.

Such zones do not amount to a claim of territoriality

because by definition they are outside of the territorial
173

sea.

Since the Outer Continental Shelf is defined as

the submerged lands lying seaward of the three mile

limit  nine m.les for the Gulf coasts of Texas and

Florida!, it appears at first read.ing that the new

oil pollution rules may not apply to platforms on the

shelf. It seems that Congress intend.ed this result,
»4

f or the "Statement of the Managers on the Part of the

»14' V.S.C. S laa2  b!.

~ Whiteman Di est, 482-498.

Convention on the Territorial Rea and the
Contiguous Zone, Article 24, adopted by the United Nations
Conference on the Law of the Sea, April 29, 1958, 15 U.S .T.
1606, 1608, T.I.k.S. 5639  in force Sept. 10, 1964!.

»44S U.S.C. l 13al.



House contains the following:

This would include offshore drill.ng rigs as
well as all other offshore facilities wiThin the
navigable waters of the United States which, in
the case of the coastal waters would extend. to
the seaward boundaries of the States wittitn the
meaning of the Submerged Land.s Act....

To be su.re, the prohibitive language of the new

Act is broad. Section ll  b!�! contains this operative

language:

�! The discharge of oil into or upon the
navigable waters of the United States,
adjoining shorelines, or into the waters
of the senti@nous gee in harmful guanti.ties
is prohibited....

The word discharge is defined in Section 11  a!�!

as follows:

�! "discharge" includes, but is not limited
to, any spilling, leaki.ng, pumping, pouring,
emitting, emptying or dumping;

/@cry: does a leak from a rig fifty mi1es off the

coast amount to a discharge when the oil reaches the con-

tiguous zone? If it be argued that the emission was

175 H. R. Rep. No. 91-940, 91st Gong,, 2d Sess.
S7 �97O!.'

»|'Id., at 87.
»7Id�at 86.
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not "into or upon the waters of the contiguous zone,"

could not the reply be that there will almost never be

a discharge directly onto "adjoining shorelines' from

offshore facilities' but that such an event is

obviously meant to be covered? So, i f the oil emitted

by a leak from a well two miles offshore must travel

two miles before it reaches shore, is it any less a

di.scharge onto an adjoining shoreline? To state that

such a leak  two miles offshore! is a discharge into

territorial waters and. is prohibited under that part

of the proscription is to beg the question by reading

Section ll b!�! as though it did not contain the words

"adjoining shorelines." But if oil spilled two miles
offshore can be a discharge onto the shoreline, this

line of reasoning would go, why cannot oil spilled

fifty miles out be considered a discharge into the

contiguous zone?

The Act offers only sparse clues in this regard.

Most of the balance of Section ll is taken up with

providing detailed and specific penalties for operators

of vessels, onshore facilities and, offshore facilities.

Since the penalties are directed to "offshore facilities, "

which, are within the three-mile limit  nine miles for

the Gulf coasts of Texas and Florida!, apparently the

Act is not directed toward operators of rigs farther



from shore. Section ll i! provides an incentive for

an operator to clean up spills even though he would

have a defense to a claim against him. Thus, the law

allows an operator to recover from the United. States

the clean-up costs incurred, if he can prove that the

spill resulted from act of God., act of War, negligence

on the part of the United. States Government, or an

act or omission of a third party. A confusing note is

struck by paragraph �! of Section 11 i!, however, when

it states:

�! The provisions of this subsection shall
not apply in any case where liability is fixed.

ursuant to the Outer Continental Shelf Lands
ct.

The Sta-.ement of the House Managers makes it

clear, how'ever, that this last quoted provision refers

to liability ... established b re ulations ado ted

under authorit of the Outer Continental Shelf Lands

Act...

A fair reading of these materials would, i.t is

submitted, lead to the conclusion that Congress was

content to rely on the regulations issued by the

Secretary of the Interior for oil rigs located on the





owner or operator of any onshore facility or
offshore acility to any person or agency
under any provision of law for damages to
any publicly-owned or privately-owned property
from a discharge of any oil or from the
removal of such oil.

The second and. third paragraphs of subsection [o!

preserve the state's right to impose its own require-

ments and liability rules.

Thus, we see the double anomaly:

 a! the whole of the federal legislation and
regulations leaves the rights of third persons

whose property is damaged or whose health is

injured, to be resolved under state law;

 b! The state law to be applied is current state
law insid.e the three or nine mile limits of state

jurisdiction but state law as it existed in 1953

for the shelf outside of state jurisdi.ction.

Whether inside or outside the state offshore

boundary, of course, the one caus ing the pollution has
the financial obligation for clean-up of the pollutant.
Under the new Act, a species of absolute liability is
imposed, with only four defenses, namely, act of God,
act of war, negligence of the United States Government



or act or omission of a third person. There is a

limit of liability to eight million dollars, except

that in the case of wilful negligence or wilful mis-

conduct, ther: is no limit. In the Secretary's regulations

for the Outer Shelf, there is no dollar limit, but neither

does there seem to be an imposition of strict liability.

Indeed, the language is unfortunate in that it smacks

somewhat of the concept of common law negligence. For

example, Reg. Section 250.43  b! states in part:

the control and total remova1 of the
pollutant, wheresoever found, roximatel
result n therefrom shall be a e expense

emphasis added!.

Earlier in the same subsection, the obligation for

clean-up expense is also qualified by the phrase ' ... and

such pollution ~dame es or threatens to ~daze e aquatic

life, wildlife, or public or private property

 emphasis supplied!. With notions of Cwo of the elements

of negligence appearing in the regulation, it could. well

be argued that the liability envisioned is one where

there is some sort of fault involved. If that be so,

operators on the Outer Shelf could have defenses not

Water Quality Improvement Act of 1970, 9 11~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~f!  8!, U.S.C., H. R. Re . No. 91-940 91st Con .,
nd -Bess.



available to those inside the three or nine mile limits ~

 8! Fis cal and Customs Hule s.

A letter from a mid-level official of the United

States Treasury Department, written in 1967, is relied

upon by most commentators as determinative of the fact

that minerals from the Outer Continental Shelf are

considered to be taken from the territory of the United

States and ar: therefore not treated as imported mer-

chandise for:ustoms purposes. Since the Interior~i183

Department issues leases based on the Outer Continental

Shelf Lands A "t, such a determination makes good sense.

What about the depletion allowance for income tax

purposes? Section. 611 of the Internal Revenue Code of

1954 describes the allowance in general terms and gives

the Secretary of the Treasury br oad. power to define its

limits in regulations. Treasury regulations Section,

1.611-1  b! provides:

183 G. Miron, Problems of Mineral Exploitation
Within Coastal State Jurisdiction, delivered before the
Institute of Ocean Law, Miami, Fla., December ll, 1969,
citing letter from E. F. Kilpatrick, Division of Tariff
Classification Ruling, Bureau of Customs, U. S. Treasury
Dept., to J. 1 eslie Goodier, United Aircraft Cotp.,
May 18, 1987  hereinafter cited as 'Mircn Paper 3.



Economic Interest. �! Annual depletion deductions
are a owe on y to the owner of an economic interest
in mineral deposits or standing timber. n economic
interest is possessed in avery case in which Flic
~axpayer has acgnired by investment an interest
in m i ne ra 1 i n pla ce o r standing t imbe r an s e cure s ,
b y any form of le g a 1 re la t i ons 5 ip , inc ome d e r i ve d
f r om the extraction of the mineral o r s e ve r anc e of
the t imb e r , t o wh j, ch he mus t look for a r e tur n of
h i s cap i t a 1 . . . .   empha s i s added! .

N o case h a s been found whe re in the Internal Re ve nue

Se rv i c e cha l 1 e ng e d the deduction by a 1 e s s e e on the

b a s i s tha t th e l e s s o r   Int e r i o r Department! d i d n o t own

the Shelf area which wa s le a s ed t o the t axp a ye r .

re ad ing o f the re gula t i on i t s e 1 f   " a c oui re d by investment

t ! ! !! '!' t I! ! !h

for difficu.lty on this point. The closest case found.

deals with offshore oil deposits which were 'whip-

stocked., i.e., drilled on a slant from sites on

shore. In order to qualify as bidders for the right

to take oil, under California law the oil companies

had to demonstrate to the State that they had appropriate

easement agreements with upland owners. The easement

agreements provided for payment of a percentage of net

profits to these upland ovmers. It was the depletion

allowance on these percentage payments which was

Commi ssioner v. Southwest Exploration Co.,184

360 U. S. 308 �966!.
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Southwest contends that there can be
no economic interest separate from the right
Co enter and drill for oil on the land. itself.
Since the upland. owners d.id not themselves have
the right to drill for offshore oil, it is
argued that respondent--who has the sole right to
drill--has the sole economic interest. Xt zs
true that the exclusive right to d.rill was granted.
to Southwest, and it is aIso true that the
agreements expressly create no interest in the
oil in the upland. owners. But the tax law deals
in economic realities not e a a s rac ions,
an upon c oser ana ysis i ecozes c ear at
these factors d.o n.ot preclude an economic
interest in the upland owners....  emphasis added!.

%I ~ ~

Recognizirg that the law of depletion r equi.res
an economic rather than. a legal interest in the
oil in place, we may proceed to the guestion of
whether the upland owners had such arI economic
interest here.... This contribution  of the use
of land under the easement agreements! was an
investment in the oil in place sufficient to
establish their economic interest. Their income
was dependent entirely on production, and the
value of their interest decreased with each
barrel of oil produced. No more is required
by any of the earlier cases.la%~  parenthetic
matter added!.

Under this reasoning, it would seem clear that

offshore operator who paid a huge cash bonus, plusan

agreed royalty, would have an obvious economic interestan

in the oil in place without regard to esoteric reflections

185 Part 118, ~en ra, and note 91.

dispute; that is, the allowance was claimed by both the

upland owner and. the oil companies. The opinion of the

Court contained. the following an.alysis:



on whether the lessor owned something less than fee

simple. Again, it should be emphasized that, in the

Southwest ca "e, it was only the deduction by the

upland owners which was in question. The internal

Revenue Service made no challenge at all to the

deduction by the oil companies with respect to their

own share of the income. Furthermore, the tax years in

question were 1939 through 1948, a time when the Supreme

Court held  in the first CaIifornia tidelands decision!

that the State of California did not and never had owned

the submerged lands out to the three-mile 1imit.186

The "Tax Reform Act of 1969 "  P.L. 91-l.72;

approved Dec. 30, 1969; 83 Stat. 487! added a new

section 638 to the internal Revenue Code of 1954, for

the purpose of applying the income and employment

tax provisions of the Code to activities on the Shelf.

Paragraph �, 'thereof provides:

{1! the term 'United States when used in the
geographical sense includes the seabed and
subsoil of those submarine areas which are
adjacent to the territorial waters of the United
States and over which the United States has
exclusive rights, in accordance with international
law, with respect to the exp].oration and
exploitation of natural resources;

186United States v. California. 882 U.S. 19
�94~!.
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By its terms, this section is limited to a particular

purpose  tax applications! and the defini.ti on is constrained

by the phrase "in accord. ance with international law."

Nevertheless, it amounts to a declaration by the Congress,

approved by the President, that the term "Uni.ted States

includes the shelf. tttthile this enactment seems to

settle the questions of' source for tax and. customs

purposes, i t may also add. weight to the argument that

the United States continues to claim and enforce on the

Shelf rights very much analogous to ownership of territory.

Why else did Congress use the language " ... when used

in the geographical sense ... "?

Certainly, it would. have been within the power of

Congress to say that income received from activities

on the Shelf would be taxable as though it were i.ncome

from United States sources, whether or not it was actually

derived within the geographical limi.ts of the nation.

By choosing the route of defining the geographical

United States as including the Shelf, Congress has

taken another stride toward full territorial sovereignty

on the Shelf.

�! Hard Minerals

Despite glowing reports in Sunday supplements

and similar features in other media, ocean mining of
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sophisti.cated, technology and experience searching

for deposits on land. The petroleum deposits on land190

and. offshore are both subsurface and the same techn.'ques

for locating them are used in both places. Similarly,

the same techniques used for recovery of petroleum

resources on land can be used for offshore operations

 drilling and pumping!. But mining of hard minerals
is another .tory entirely. 191

For one thing, most rich ore deposits being mined

on land. were exposed at the surface and were discovered

by surface prospecting. Only in the last few years~ 192

has the mining industry made any real effort to find
193deposits not indicated by surface characteristics.

Beyond mere discovery, a whole new technology for
recovery must be devised. The open pit, or the deep

mine with a network of tunnels, may have to undergo
extensive metamorphosis when transplanted to offshore

locations.

~CRRRER R I, I 199. 199.

191ld

Vol. 2, Panel Re orts of th
Marine Scien e
page er

193rd



Industry is arguing for the privi.lege of develop-

ing any commercial deposits it discovers, without

bidd.ing for the privilege. The Stratton Commission has

recommended that the law be changed so that the Secretary

of the Interior be allowed flexibility in awarding

rights to develop hard minerals on the Shelf. 194

�! Boundaries.

As mentioned earlier, the outer boundary of the

Continental Shelf is the subject of disagreement and

speculatioa. Reams have been written on the subject

and doubtless there are numerous scholars ready to

publish more. Most of the commentators use either a

concept of:ateral distance from the coast line or a

depth contour line, or both. It is not intended

to r epeat the arguments here, except to say that both

notions have become irrelevant with the increase in

knowledge about the structure of the earth's crust.

Geologists now know that the continents are "blocks""

or icebergs of granitic rock resting on the crust

of basalt which encircles all the earth.

194Id

COMSER Report, 143-145; Panel VEIE Re ort,
VIII-lO to VIXI-48.

'96Part Ir,



These blocks are partially submerged at the present
time, but a few thousand years are only an instant in

geologic time. Thus, it may be time for the law to

attempt to catch up with developing scientific and

factual knowledge.

Other boundary problems have significance as we]1,

however, and the handling of such problems may have a

bearing on the outer boundary question. For example,

the North Sea Continental Shelf Casesl» dealt with

the question of what legal principles must be applied

in order properly to delimit the Germany-Denmark and

the Germany-Netherlands boundaries on the Shelf. In

order to d:i.scover and expound on such principles, it

was necessary for the Court to examine the whole basis

for the legal concept of national rights in the Shelf.

Although Germany was a signatory of the 19bB

Geneva Conventions, it has not ratified them, and the

Court held that Germany could not be held to them

under any theory that the principLes embodied in

Article 6 of the Shelf Convent ' on had become cus t orna ry



internati,onal law. Thus, the Court was looking to198

general law and was not bound by any particular language

of the Shelf Convention,

Flanked on the West by the Netherlands and on the

East by Denmark, the coastline of Germany on Che North

Sea is marked'y indented. Lf either  a! an extension

of the land boundaries, or  b! median lines, were

drawn, Germany would receive a very slim wedge of

Continental Shelf, while it s small ne ighbors would

enjoy large pieces indeed.. Germany argued for the

principle Chat it should receive a just and. equitable

share of the shelf, while its opponents supported the

median line theory. In rejecting the German pos.ition,

the Court examined the nature of a state's rights in

the Shelf, saying in paragraphs 18 and 19:

Delimitation in an equi.table manner
is one thing, but not the same thing as
awarding a ~est and equitable share of
a previously unlimited area, even though
in a number of cases the results may be
comparable, or even identical.

19. 1I/ore important is the fact that Che
doctrine of ~ust and equitable share appears
to be wholly at variance with what Che Court
entertains no doubt is Che most' fundamental
of all the rules of law relating Co the
continental shelf, enshrined in Article 2
of the 1958 Geneva Convention, though quite

198Id., at 28.
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independent of it,--namely that the rights
of the coastal State in respect of the area
of the continental shelf that consitutes
a natural prolongation of its land territory
into and. ader tFie sea exist, i so facto
and ab initio, by virtue of i s sovereignty

8 *t f 't
an exercise of sovereign rights for the purpose
of exploring the seabees and exploiting its
natural resources. In short, there is an
inherent right. In order to exercise it,
no special legal process has to be gone
through, nor have any special legal acts
to be performed. Its existence can be
declared  and zany States have done thi.s!
but does not need to be constituted.
Pnrthermore, the right dne~ not depend on
its being exercised....

The Court examined 'the literature of the subject 200

concerning proximity of the Shelf to the coastal state

as a grounds for its clai~ to that Shelf, and the terms

used to express the notion in procMations, conventions

and other instruments, including:

tecum< such as "near<" 'close to�its
~hores, off its coast< ' "opposite, "
�in front of the coast, '� I,n 4he vicinity of, '
,'-,'neighbouring the coast, " adjacent to,
"contiguous, etc.,--all of totem of a somewhat
imprecise character which, although they
convey a ~easonably clear general idea, are
capable of a consid.erable Fluidity of meaning.
To take what is perhaps the most Frequently

»9Id., at 22, 23.
200M at 30, 31.



employed of these terms, namely "adjacent to,"
it is evident that by no stretch of imagination
can a point on the continental shelf siTuated
say a hundred miles, or even much less, from
a given coast� be regarded as adjacent to it,
or to any coast at all, 'n the normal sense of
ad 's en , even i.f the poin concerne is nearer

n~ ooast than t'o any other....  emphasis
supplied!.

Summing up the l.egaL principles giving rise to

rights in the Shel f, the Court stated:

43. More fundamental than the notion of
proximity appears to be the principle
of the natural prolongation or continuation
of the land territory or domain, or land
sovereignty of the coastaL State. into and
under t8e high seas, via the bed of its
territor'ial sea which is under the full
sovereignty of that State. There are various
ways of formulating this princple, but the
underlying idea, namely an extension of
something already possessed, is the same, and
it is this idea of extension which is, iri
the Court's opinion, determinant. Submarine
areas do not really appertain to the coastal
State because--or not onl.y because--they are
near it. They are near iE of course; but this
would not suffice to confer titLe, any mor' e
thar, according to a well established principle
of l.aw... mere proximity confers no title
to land territory. Shat confers the i so 'ure
title which international jaw attribu es o
the coa;tal State in respect to '.ts continental
shelf, is the fact that the submarine areas
concerned may be deemed to be actually part
of the territory over which the coasta~ State
already has dominion,--in the sense that,

20 l ld
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although covered by water, they are a
prolongation or continuation of that tmlgritory,

n extension of it under. the sea....
emphasi.s by the Court!.

From this case, it can be concluded that:

{a! under international law, the rights
of coastal states in the Shelf always existed,
even though for most of man's history nothing
was done about exercising them for lack of
appropriate technology;

 b! since there is no need for any constitutive
rocess to acquire these rights, the Truman
rociamation. proclamations of other states,

and, indeed, the 1968 Shelf Convention, were
unnecessary;

{c! the concept of adjacency," so much relied
upon those who examine, re-examine and re-re-
examine the language of the 19~9 Shelf Convention,
becomes merely a vague and fluid description of
approximate location; not part of a constitutive
grant or limitation of rights;

 d! the «i~hts of the coastal state in the Shelf
amount to title" and Shelf areas are territory
of that state.

In the case presently being litigated in the

United States Supreme Court, as the Court of original

jurisdiction, wherein the United States is suirig thirteen

Atlantic Coastal States in a suit" ... brought to establish,

as against the defendant States, the rights of the United
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States in the lands and natural. resources of the bed

of the Atlantic Ocean more than three geographical

miles from the coast line ..., it appears that

both sides are arguing the questions of:

�! rights in the Shelf which may or may not

have been acquired from the Crown of England

before or at the time of the establishment of

the Union;

�! boundaries of the coastal States in and

under the Atlantic Ocean.

As in the California, Texas, Louisiana and

Florida cases, the real stake is revenue from

possible mineral resources. Should the royalties go

to the Federal Government, the States, or be divided

between them? It is impossible, of course, to predict

the final outcome of this litigation with any certainty.

It is submitted, however, that the defendant States will

be in a poor posture if they merely attempt to re-hash

the defunct arguments of ancient grants or acquisitions.

lltlantic Shelf Case, part 1 2, ~su ra, and note 4.

04United States v. California 882 U. S. 19�947!;
United States v. Texas, 339 U.S. 707t1950!; United
States v. Louisiana, 889 U.S. 699�950!; United. States
v. Florida, 868 U.S. 121�960!.
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Similarly, the States face extreme di fficulty if they

rely on boundary propositions.

Avoiding the dual traps of ancient grants and.

boundaries, it is suggested that the defendant States

could forge a new set of principles from which they

could argue for concurrent jurisdiction.

If the International Court of Justice is correct

in the conclusion that there always was an inherent

right of the coas.al nation-state and., further, that

the Truman Proclamation of 1945 was the starting point

of juristic development of the concept,205 it could be
pointed out that:

 a! neither the Truman Proclamation, the

Executive Order issued. concurrently with it,

the Submerged Lands Act, nor the Outer208

Continental Shelf Lands Act purported209

to take anything away from the States of

the Union; on the contrary, whatever rights

the States may have had were expressly preserved;.210

205�969! I C J- 38

~su sa, note 16.

~~~~su "a note 46.
20843 U.S.C. 5 1301-1815.

20943 U.S.C. 9 1881.
216~su na, note 16.



 b! sInce nothing was taken away, the natural pro-
longation of the territory of a coastal State

of the Union is submerged. land. over which it

retains rights vis-a-vis the Federal Government

f or some purposes; and.

 c! there is nothing startling or revolutionary
about concUrrent Federal-State jurisdiction on

the Shelf, for it already exists in at least

two area , namely, for injury on or damage to

offshore oil drilling rigs and oil pollution

beyond. the three or nine mile limits.

Part IV B�!,



V. Decision Makin for the Shelf

A. Who are the Decision Makers?

With respect to acts of coastal states, it is

clear from the foregoing review Chat there is no one

official or department of government which can be

singled out as the primary source of law for the

Shelf. Even in the United States, where we preserve

the tradition of separation of powers, it is certainly

apparent that all three branches of government have

taken part in shaping existing rules of decisi.on. Even

different levels of government take part, i.e., Federal,

State and, in some instances, local.

On the internati.onal scene, we observe unilateral

proclamations, bilateral arrangements, multilateral212

treaties  the 1958 Shelf Convention!, the I.G.J. decision,

and debates and resolutions in the United Nations.

2 2See e, . World. Oil Dec., 1869, 18, wherein
it is repor e a n ones a and Maylasia had signed
an agreement defining the limits of their shelves.



A really potent set of deci sion-makers are, of

course, the business firms and associati.ons which develop

and, apply technigues for Shelf exploration and. exploita-
tion. The day-to-day decisions of such groups on whether

or not to go ahead with a particular project provid.e

the factual situations to which legal rules must apply,
and which, in turn, necessarily shape the very law

which is app ied. to them. This is not to say that

decision making for the Shelf is done by some incom-

prehensible hodge-podge of' unknown and unidentifiable

processes. Bather, it is to point out that, in common

with many areas of social intercourse, a variety of
forces are at work.

B. Goals of Decision Makers

Here again, it is easier to list the objectives

sought to be gained by various actors i.n the arena

than to explain accurately the bases for them. Economic

benefit is obvious, for mineral extraction historically

has meant wealth, employment and industrial advantage.
At least with respect to oil and gas, a nation which

has military ambitions or fears wi.ll naturally want to

control sources of supply. Ideological goals include

notions of national or racial pri.de, the desire for

recognition, the need to d.emonstrate the superiority
of a particular political creed., dreams of aggrandizement



or even domination, and humanitarian purposes of using

natural resources for the benefit of all mankind. The

guest for enlightenment, while difficult to evaluate

definitively, unquestionably plays a part. Finally,

concepts of right and wrong, or standard" of rectitude,

should always be considered. Some of these goals must

inevitably conflict, so that a final goal is, or ought

to be, the a:commodation of conflicting claims.

G. Method of Decision

As in many areas of legal development, a system

of hindsight has been used. In l.arge part such a

system is necessary simply because no one has yet

invented a workable crystal ball, Outer Continental

Shelf Law, however, came into being instantly and

prospectiveIv with the Truman Proclamation. 1 That

President Truman and his advisers were possessed of

extraordinary foresight on this point is hardly

open to doubt. Undoubted also, is that they opened

a whole new area for juridical development, Since

that time, however, most decision making has been

retrospective, that is to say, situations develop

21~See, Matson Navigation Company v. United
States  'IKeefontebelloI, 141 F. Supp. 929  Ct. Cl.
1956!.



and decision makers look back on them in formulating

and invoking rules.

The basic theorem of international law is that

it is based. on "custom'  of civilzed nations!. By

their nature, courts must deal with justiciable contro-

versies which have already arisen. Even the legislation

of the United States since 194$ has dealt with factual

situations which already were productive of controversy.

The Submer ed Lands Act and the Outer Continental Shelf

Lands Act �953! were intended to deal with the tide-

lands controversy which started with the first

9 111 ' 9 [1949!. 9' '1 19, tt W~tt'4

Im rovement Act of 19'70 was stimulated by the massive

tanker spills and. offshore drilling rig spills of

recent years.

To be sure, there are ideas and propositions for

new and comprehensive decisions of a prospective

nature. The Stratton Commission, for one, has made

extensive proposals looking toward future possibilities

214Case of the S.S. Lotus, " �927! P. C. I. J.,
se r. A, No. 10.
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with the puroose of avoi6ing foreseeable controversies.

145.



VI Trends of Decisio

In spite of pious declarat.ions, heard in many

quarters, about keepi.ng the resources of the sea bed.

and subsoil available for the good of all mankind.,

objective reflection shows that the trend is exactly

the opposite. The true fact is that, at the beginning

of the twentieth century, a terri.torial sea of three

miles was all that was claimed or recognized in

international law. At the present time, a majori,ty

of the coastal nations of the world. are claiming terri-

torial seas of more than three miles and an ever-

increasing number are claiming a two hundred mile

limit. In what may be a move born of desperation,
21'7

the United States has this year offered to agree to a

twelve mile territorial sea  if agreement can be secured

on other points not directly related. to the Shelf!. 218

21

217 Third. Re ort of the Pr sident Appendix C-4.
218 Fishery Lnformation Bulletin, Feb. 20, 19'70,

reporting a speech by the State Department Legal
Adviser, John R. Stevenson, before the Philadelphia
World. Affairs Council and the Philadelphia Bar Ass'n.,
on Feb. 18, 19'70.



100

The United Kingdom recently opened for bidding areas

i.n the North Sea and the Irish Sea amounting to fourteen

thousand square miles. 'rVith offshore drilling in-

creasing rapidly, Indonesia in the past few months

awarded twenty-eight exploration cont'racts to twenty-

se ven compan e s.

The Uni.ted States Department of the Interior has

been leasing at ever increasing d.epths and. distances

from shore. The claim of trespass against those221

attempting to occupy the submerged Cortez Bank, one

hundred ten miles off the California coast, indicates

the thinking of that Department.

Policy considerations notwithstanding, the plain

fact is that states are asserting ever wider mastery

over an ever wid.er Shelf.

219
World Oil, Nov. 1969, 124.

220Id.

~ll' P, ~, t 1RS.

222 Id.



VII Conclusions and ecommendations.

The purpose of examining a variety of claims and

problems has been to indi. cate that two broad trends

are discernable:

 a! In the internati.anal communi ty, the less

developed countries, ri.ghtly or wrongly, see

to be in their interests to oppose the schemes

which are acceptable to the major- powers, both

East and West. That being the posture of nations,

the possibili,ty of international agreement on a

compr ehcnsi.ve regime f or of f shore development on

a world-wide basi s appears remote.

 b! Business interests have not in the past stood
sti.ll while delegates squabble in the commi.ttees

of the United Nati.ons and there i.s no reason to

suppose that they wi.ll do so i.n the future. Thi s

means that nati onal deci si on makers wi.ll cont inue

to make decisions, often on a case-by-case bas s.

The numerous court deci.si.ons, the Interior Depart-

ment leasing policies, the activities of other
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admini.strati ve agencies and the congressi onal

hearings, all point thi s way. Personal injuries

and. property damage, d.esires for wealth or

aggrandizement, need.s for energy, research e f forts

and the mi.litary-defense posture of nations, all

call for rapid decisions. While this method of

decision is not necessarily perplexing to those

trained. i.n the common law system or the develop-

ment of international law on the basi s of custom

among nations, it is a system of hindsight. Such

a syste~ necessarily gives rise to disputes and

calls for decisions based. on a grasp of the

extensive interactions which may be produced by

each result.

The Stratton Commission felt that many of the

problems were caused by the definition of the Shelf

in the 1958 Shelf Convention because it does not

correspond. tc the geological definition, because the

'adjacency' criterion creates doubts, because the

"exploitability" criterion may extend the Shelf to

the midline of the ocean, because the "GKP" countries

used the Truman Proclamati.on as the basis for thei.r

territorial sea claims, and, finally, because it is



unfai.r to the inland nati ons of the world. 228

To for-"end these criticisms, the Comm'ssion

recommended:

 a! that the Shelf be redefined as extending to
the "200-meter isobath, or 50 nautical miles

from the baseline for measuring the breadth of

its terri torial sea," whichever alternative

224gives the coastal nation the greater area;

 b! creation of an intermediate zone extending
beyond the redefined Shelf to the 2,600-meter

i.sobath, or 100 nautical miles from the baseline,

whichever i.s greater.

 c! creation of an International Registry Authority
to administer rules for the intermediate zone and

the deep sea floor beyond  the coastal nation

would have the exclusive right to register claims

in the intermediate zone but would still pay into

223 ~COllBER R I, 148-148.

Id, 145.

Zd., at 151.
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an Int e ma t i on a 1 Fund t o be d i. s t r i but ed am ong

vari ous costs and activities, inclu.di.ng "aiding

the developing countries through the World. Bank

United Nations Development Program and other

international development agencies. !.n 226

Were it not for the distinction, even eminence,

of the membership of the Commi.ssion, i.t would. be

tempting to dismiss the whole scheme as whimsey.

Since, however, it is a serious proposal laid before

the President of the United States, close analysis is

indispensable.

Wi.th full respect, however, it is here suggested.

that the rather obvious political purpose of appease-

ment is doomed ab initio and that, from a legal stand.�

point, enactment of the proposed rules would only

compound the problems which they attempt to avert.

Historically, p us illanimous counsels of appease-

ment have served. only as a goad., prodding claimants

toward ever greater and more voracious demands. One

need. only recall Neville Chamberlain's infamous trip



to Muni ch in 1938. I striking example in the instant

case is that the Moratorium Resolution followed hard

th h I I th ~CCREER R I   'Ch' th

year! .

The legal aspects of the Commission's proposals

are also subject to doubt. For example, if the current

definition of the Shelf is improper because it does

not correspond. with geological reality, how does it

help to preserve the notorious 200 meter i.sobath

rule but with a superimposed alternative of 60 miles

lateral ¹istance from a baseline~ The Commission

bases its suggested limits for the intermediate zone

on the statement:

The 2,500-meter isobath is consid.ered by
authorities to be the average d.epth of
the basis [sic! of the world.'s geological
continental slopes; 100 miles is the
average widget or the continental shelves
and sIopes.44~

Average is synonymous with "mean, mecl.ian" or

"norm." All of these words refer to something which

~CCREER II t. 1.1.
22B,.webster's New Colle iate Dictionar �d ed.,

1953!.



represents a middle point between extremes. Stating

the obvious, then, the quoted statement is by its

very terms izcons'.stent with reality. If one were

to measure the depth of the foot of four slopes as

4,500 feet, 3,500 feet, 1,200 feet and 800 feet, their

ari.thmetic "average " would be 8,500 feet.

Lateral distances of 50 and 100 miles from a

baseline are subject to the same criticism and, further,

would open the way' for new disputes concerning  a! the

baseline, and  b! the breadth of the territorial sea.

Since the World Court has already held that states

own the natural prolongati.oz of the continents, without

regard. to proclamations or treaties, it seems unrealistic

to ask them to give up large pieces of submerged territory

iz favor of some supernational regime.

As for the argument that the whole proposal is to

avoid unfairness to nations which have little or no

shelf  inland countries, for example!, it is submi.tted

that there are many other geographic and geologic

differences which render nations unequal. South Africa

has more diamonds than England, while Malta enjoys a

balmier cli.mate than does Iceland. Moreover, aid from



"haves" to 'have-nots" i,s nothing new and can be

accomplished in many ways, either directly or through

the numerous international organs already in existence.

Xn suz, it would be doubly regrettable to make

bad law and �.hen seek to justify it on a premise which

is demonstrably specious.

While it is recognized that there is no all-

en compa s s ing panacea, one app r oa ch wh i ch might be

helpful would be that of a massive educational effort.

The thought here is that there is often a communications

failure between, the scientists and engineers on the one

hand, and the lawyers, judges and government officials

on the other. Some first steps have been taken in this

area by conferences at a handful of educational institu-

tions, attended. by both lawyers and scientists.

Committees oi the American Bar Association have also done

work in this direction. As one reads the lists of those

who attend and are active in such effor ts, the most

striking fact is that the same names appear over and

over again. Another fact is that the names of United

States Federal judges almost never appear.
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An elite and inbred corps of speci.ali.sts is surely

not the only answer. The literature on the subject has

been written and re-written by the same people and appears

for the most part in obscure scholarly journals.

One of the difficulties to be surmounted is that

most of the universities which have oceanographic

institutes o: any stature do not have law schools and

vice versa. To be sure, the lawyers must learn the

language of the scientists and engineers but the problem

cuts both ways. The oceanographers should. begin to

learn sozeth:ng about law and government. in colleges

of business administration, it has been a standard

requirement for many decades that students take courses

in business aw. IIhy not a parallel system with courses

in ocean law for oceanographers ?

The National Science Foundation, through its Sea

Grant program, might be the ideal vehicle for this

purpose. Notable in the Third e ort of the President

is the statement about the paucity of Sea Grant applica-

tions in the area of the social sciences, including
229

law.

Thill Re ort of the Pre ident, 140.
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Wi.th a.L1 of the furor about polluti,on of the

atmosphere and the mari.ne environment, the public and

public off ic als have become aware of some of the

problems that exist. This creates a fine opportunity

for knowledgeable commentators to communicate with

the wider world. Their wri.tings must be published,

however, not in law reviews or technical journals,

but in the mass media, such as popular magazines and

newspapers.

Further, methods should be explored for improvement

efforts directed toward the Federal judiciary, including

possible reorganization of the courts. This is, of

course, a delicate matter. But any lawyer knows that

only a very few judges have any experience at all even

in admiralty matters. Although i.t is an important segment,

admiralty is only a part of the whole set of problems

which must be solved in relation to the sea and the

coastal zone. We already have special courts in the

Federal system for particular fields of law. The Tax

Court, the Court of Claims and the Court of Customs and

Patent Appeals fit into this category.

Recognizing that r'.t is impracti cal and maybe

impossible to deprive the "Constitutional Courts



110

 District Courts, Courts of AppeaL and the Supreme
Court! of their traditional jurisdiction, it is
suggested that a court with parallel jurisdiction
in Ocean Law could be established, much like the
Tax Court.

As seen above, there are recurring problems
which need prompt solution, injured workers, and
their families, are indifferent to the theoretical

d ifferences as to where the She.lf begins and ends.

They need swift adjudication of their claims. .Likewise,
pollution and other environmental matters need rapid
and knowledgeable attention. Moreover, the various

sets of claims and claimants interact and call for

development within a correlated setting of private,
national and international goals.

Indeed, there is room for legislative efforts,
including treaty possibilities; but they are attempts
to visualize and forecast future occurrences and

confrontation:. Tc repeat, nobody has yet invented
a reliable crysta1 ball. Thus. while visionaries

ponder, actor. proceed to explore and develop the
resources of the sea and its bed. Current confron-

tations cannot wait. Uncertainty breeds caution on



the part of investors and high insurance rates for

those who move forward.

With well-defined limited. jurisdiction and

judges who would be specialists, the new Marine Court

could offer litigants swift results within a

framework attuned to their needs and the balancing

needs of society. Resolution of difficult situations

being the business of the law, let us get about our

business,
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